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Justice in Aging

Justice in Aging is a national organization that uses the power of law to fight senior poverty by securing
access to affordable health care, economic security, and the courts for older adults with limited resources.
Since the organization’s founding in 1972, we have focused our efforts on fighting for people who have been
marginalized and excluded from justice, such as women, people of color, LGBT individuals, and people with
limited English proficiency.

Key Lessons

1. Medicaid provides basic health care coverage. A state’s Medicaid program must cover physician
services, hospital services, nursing facility services, and other specified services. A state has the option to
cover home and community-based services (HCBS).

2. Medicaid coverage is available to persons who otherwise cannot afford coverage. Medicaid programs
offer coverage to families with children, older persons (age 65 and over), persons with disabilities and,
in “expansion” states, low-income persons from age 18 to 64. Eligibility depends upon a Medicaid
program’s limits on an applicant’s resources and income, which vary from state to state.

3. Certain coverage groups are particularly important to older adults. Automatic eligibility is extended
to persons receiving Supplemental Security Income (SSI) and/or State Supplemental Payments (SSP).
Other low-income persons may be eligible through standards based on the federal poverty level. Persons
with somewhat greater incomes may obtain eligibility as “medically needy.”

4. Separate eligibility rules apply to most home and community-based services (HCBS) and to
nursing facility services. Eligibility for HCBS and for nursing facility services often is limited by an
income cap of $2,382 monthly, although an income cap’s impact can be ameliorated by creating a
qualified income trust or qualifying through a “spend down.” Unmarried HCBS recipients likely will be
able to retain some of their income to pay for housing and other expenses, but the income allocation for
nursing facility residents is extremely limited.

5. Special financial rules protect couples when one spouse receives HCBS or nursing facility services.
Federal Medicaid law provides protections against impoverishment for the spouses of persons who
receive HCBS or nursing facility services. Income and resources are allocated to the “community spouse,”
based on amounts set by states within ranges established by federal law.

6. Medicare Savings Programs (MSPs) are administered through Medicaid to cover Medicare
premiums and out-of-pocket costs. There are four Medicaid-administered MSPs available to low-
income Medicare enrollees based on their income and assets that help to pay for Medicare premiums and
Medicare out-of-pocket costs.
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Medicaid Provides Basic Health Care Coverage

The Medicaid program is a collaboration between the federal government and individual states. Federal
law and policy set the basic rules, but each state has significant flexibility to customize its program by adjusting
benefit packages and eligibility standards, seeking rule waivers, and taking various other actions.

The Medicaid program provides basic health care coverage. A state is required to offer physician services,
hospital services, nursing facility services, and other mandatory services. A state has the option of offering other
services such as dental services, in-home personal care services, physical therapy, and case management services.

Home and community-based services (HCBS) are particularly important to older adults and persons with
disabilities. HCBS are a package of services that are provided as an alternative to care provided in a nursing
facility, intermediate care facility, or other institution. Since HCBS is not a required benefit, the exact package of
services varies from state to state; HCBS commonly include personal care services, home modifications, home-
delivered meals, respite care, assisted living services, and case management.

Medicaid Coverage is Available to Persons Who Otherwise Cannot
Afford Coverage

Subject to financial eligibility, federal law requires that a state offer Medicaid coverage to families with minor
children, persons with disabilities, older persons (age 65 and older), and persons in other specified groups.
State Medicaid law also gives states the option to include other populations—most prominently, the “Medicaid
expansion population” of persons from age 18 to 64 who were given an eligibility pathway through 2010’
Affordable Care Act (ACA)." Another optional group are the “medically needy”—persons who are not eligible
for Medicaid until they first spend their “excess” income for health care (this is often called “spend down”).

Certain Coverage Groups are Particularly Important to Older Adults

SSl beneficiaries are automatically eligible for Medicaid

The Supplemental Security Income (SSI) program guarantees a minimum income to persons who are aged
(at least age 65) or who have a disability, and who have countable resources of no more than $2,000. The federal
SSI level varies with inflation from year to year, and is $794 for 2021. SSI recipients receive Medicaid coverage
automatically, with no income spend down.?

In eight states, this SSI-linked Medicaid eligibility is slightly more restrictive.” When SSI was created in
1972, these states declined to link their Medicaid eligibility to SSI, and instead are obligated to ensure that their
comparable Medicaid eligibility standards are no more restrictive that they were in January 1972.* These states
are called “209(b) states” because it was section 209(b) of the 1972 legislation that established this option.’

NOTE

This chapter summary frequently will reference “countable” resources. Bank accounts and similar savings
are considered countable, but retirement accounts may or may not be countable. Persons’ homes generally
are not countable. To retain a home’s exempt status, a nursing facility resident should indicate that he or she
intends to return to the home at the conclusion of the nursing facility stay.

SSP beneficiaries also are automatically eligible for Medicaid

Many states provide a State Supplemental Payment (SSP) on top of SSI, since the SSI amount of $794
monthly is relatively meager. For example, a state may pay a SSP of $200 monthly to bring the beneficiary’s total
monthly income to $974. Under federal law, a state must offer Medicaid coverage to any person receiving a SSP.°
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Many states offer Medicaid eligibility for older persons who have income below a federal-
poverty-level-based standard, and very limited resources

Federal Medicaid law gives states an option to provide Medicaid coverage even if the person’s income exceeds
SSI/SSP levels. Eligibility is based upon having income that does not exceed the federal poverty level, which is
$1,073 in 2021.7 Importantly, however, a state may increase its eligibility level by exempting a certain portion of
an applicant’s income. Maine, for example, exempts $75 and currently offers eligibility under its “poverty level”
program to persons whose income does not exceed $1,148 in 2021. California, effective December 1, 2020,
expanded eligibility under its poverty program by disregarding any countable income over 100% of the federal
poverty level (FPL) up to 138% FPL so that individuals with incomes up to $1,467 in 2021 are eligible.

Resources also are relevant for older adults’ eligibility under the poverty-level category. In most states except
Arizona, which has no limit, a person’s countable resources must not exceed a state-set amount in the range from
$1,500 to $7,560 depending on the state.® Notably, this differs from the eligibility standards for the “expansion”
population of persons from age 18 to 64, as those standards do not include a resource limit.

Persons with “excess” income may obtain eligibility as “medically needy”

A state has the option of offering “medically needy” eligibility to older adults (65 and over) and persons with
disabilities, for persons whose income exceeds the income limits for Medicaid eligibility linked to SSI, SSP, or
the federal poverty level. Medically needy eligibility requires that the person spend down her “excess” income
prior to receiving Medicaid coverage. Medically needy eligibility also requires that a person’s countable resources
not exceed the resource limit used in other Medicaid eligibility categories. This resource limit is generally in the
neighborhood of $1,600 to $5,000, depending on the state. There are a couple states that have much higher
resource limits including Iowa ($10,000) and New York ($15,150).°

Unfortunately, the income level for “medically needy” eligibility is based on a state’s 1996 eligibility
standards for Aid for Families with Dependent Children (AFDC), which tends to keep the “medically needy”
income standard below the SSI/SSP levels.'® Maryland, for example, has a medically needy income level of $350,
which means that a person with monthly income of $900 has to incur medical expenses of $550 monthly in
order to access medically-needy eligibility, even though her monthly income exceeds Maryland’s SSI amount
of $794 by only $106. It should be noted that a state has some flexibility to escape the regulatory link to 1996
AFDC levels, pursuant to a 2001 change that allows for use of certain income deductions."

PRACTICETIP

Purchase limited insurance to push countable income below the eligibility threshold. As described above,
“extra” monthly income of just a few dollars can disqualify a person for automatic Medicaid and increase
out-of-pocket health care costs by hundreds of dollars monthly. In many states, a slightly over-income
applicant is well advised to buy a limited health care policy (dental coverage, for example) in order to qualify
him or her for eligibility. The monthly premium amount generally will be subtracted from the person’s
countable income, and the subtraction can bring the income under the Medicaid eligibility threshold.

Separate Eligibility Rules Apply to Most Home and Community-Based Services
(HCBS) and to Nursing Facility Services

In many states, HCBS eligibility depends on having income of no more than $2,382 monthly

In general, financial eligibility standards are slightly more accommodating for HCBS and for nursing facility
services, in recognition of the fact that HCBS recipients and nursing facility residents have a greater need for
health care. In most cases, eligibility for HCBS depends upon the person having income of no more than a
“special income level” of three times the federal SSI amount.'? In 2021, the federal SSI amount is $794, which
translates to a monthly income limit of $2,382 (794 x 3 = 2,382).
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As is generally the case for Medicaid eligibility based on age or disability, the applicant must have relatively
few countable resources. The resource limit frequently is in the range from $1,600 to $4,000 monthly, at state
option.

It should be noted that, depending on the state, the HCBS recipient may or may not have to contribute
towards the cost of his or her health care. In some programs, the HCBS recipient may be allowed to retain all of
his or her income up to the income limit of (usually) $2,382. In other programs, the recipient may be required
to make a “post-eligibility” payment from his or her income towards the cost of health care. This post-eligibility
payment will be calculated in a way that allows the recipient to retain a specified amount of income to pay for
housing costs and other living expenses.

These post-eligibility payments, as is the case for the spend down required for medically needy eligibility, do
not necessarily have to be directed towards current Medicaid-covered health care expenses. As discussed above,
health care premiums are countable against a required spend down or post-eligibility payment. Also countable
are “[n]ecessary medical or remedial care” that is “recognized under State law” but not Medicaid-covered." This
category generally includes “old” health care expenses if they were incurred within a few months before the first
month of the person’s Medicaid eligibility.

Unmarried nursing facility residents generally must spend most of their income for
health care

For nursing facility residents, certain eligibility rules are relatively consistent across states. The resource
limit is set at the low level that is common in Medicaid programs—generally $1,500 to $5,000. Also, since the
resident will be receiving food and shelter in the nursing facility, the resident will be allowed to retain relatively
litcle of his or her monthly income. The federal minimum is $30 monthly, and most states set the level from $30
to $200 with the average around $50."

One significant difference between states is whether the state imposes an income limit. If a state is an
“income cap” state, it denies eligibility for nursing facility coverage to any person with income exceeding $2,382,
which is 300% of the federal SSI amount for 2021. To obtain eligibility, an over-income person may put the
excess income into a qualified income trust, also known as a “Miller trust.” The trust assets can be used for
the benefit of the Medicaid enrollee. Following his or her death, the remainder of the trust assets pass to the
Medicaid program, up to the amount of expenses incurred by the Medicaid program on the enrollee’s behalf."

If the state is not an income cap state, there is no official upper limit on a enrollee’s income, and eligibility
for persons with relatively higher incomes will be granted through medically needy status. Assume, for example,
that a nursing facility resident has monthly income of $3,000 in a state that utilizes medically needy eligibility.
He is eligible with no need to create a qualified income trust, although he will be required to spend almost all of
his income on nursing facility expenses and other health care expenses, retaining only a monthly personal needs
allowance in the range of $30 to $200, depending on the state.

Special Financial Rules Protect Couples when One Spouse Receives HCBS or
Nursing Facility Services

Medicaid law provides financial protections for the spouse of a person who is receiving
HCBS or nursing facility services

Federal Medicaid law includes financial protections for the spouse of a person receiving HCBS or nursing
facility services, as long as the spouse is not also receiving HCBS or nursing facility services. Such a “community
spouse” is allowed to retain specified amounts of resources and income, so that he or she is not driven into
poverty by the ill spouse’s health care needs. These “spousal impoverishment” protections are mandatory for
nursing facility residents, and mandatory through September 30, 2023 for persons receiving HCBS.'® Absent
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further congressional action, spousal impoverishment protections for HCBS recipients will be at a state’s option
from October 2023 onwards."”

A specified amount of a couple’s available resources are reserved for the
community spouse

As discussed above, Medicaid rules generally allow an enrollee to retain very few countable resources.
Under spousal impoverishment protections, however, the community spouse can retain a certain amount of
the couple’s total countable resources to protect the community spouse from impoverishment. The community
spouse is entitled to half of the couple’s countable resources, up a limit of $130,380 (in 2021). Alternatively, the
community spouse can retain resources up to a state-set amount ranging from $26,076 to $130,380 (in 2021),
even if this amount exceeds one-half of the couple’s total countable resources.'®

EXAMPLE

A couple has $100,000 in countable resources, and the state’s “community spouse resource allowance”

is $40,000. The community spouse can retain $50,000, which is half of the total countable resources. If,
however the state’s community spouse resource allowance is set at $120,000, the community spouse can
retain all of the couple’s resources, except for the $2,000 (more or less) that will be allocated to the spouse
receiving services.

Under certain circumstances, the community spouse can obtain an order from an administrative law judge
or a court to increase his or her resource allocation, if the extra resources are necessary to generate adequate
income."” This process can be very useful for the many frugal couples whose significant savings are in dramatic
contrast to their limited incomes.

A community spouse can retain some of the recipient’s income if necessary to bring the
community spouse’s total income up to a specified level

Federal Medicaid law also sets standards for how much income a community spouse can keep. The state sets
the protected income level within a specified range: for 2021, this range extends from $2,155 to $3,259.50. The
community spouse can retain as much of the Medicaid recipient’s income as needed to bring his or her income
up to the state-set level. Under certain circumstances, the community spouse also can retain additional income
to account for documented excess housing costs, provided that the community spouse’s total monthly income

does not exceed $3,295.50.%°

There is no income limit for any income the community spouse receives in his or her own name. The income
limits apply only to the community spouse’s ability to obtain allocations from the Medicaid enrollee’s income. If
a community spouse is employed, for example, he or she will be entitled to retain all of that income. However,
depending on the amount of the earnings, this income may disqualify him or her from receiving any allocation
from the Medicaid enrollee’s income.

EXAMPLE

In a state with a community-spouse income allocation of $2,500 monthly, a nursing facility resident and
their spouse each have monthly incomes of $1,500. The community spouse will be able to retain $1,000

of the resident’s monthly income, for a total income of $2,500. The resident will be able to retain a small
personal needs allowance of $50 (for example), and the remaining $450 is paid for nursing facility expenses
or other health care expenses.

If the community spouse’s income is increased to $3,500 monthly, they will be able to retain all of that
income. The resident again will retain a $50 personal needs allowance, and will pay the remaining $1,450 for
nursing facility expenses or other health care expenses.
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Medicare Savings Program (MSPs) Help Low-Income Medicare Beneficiaries
Pay for Premiums, Deductibles, and Co-Pays

Medicare Savings Programs (MSPs) are Medicaid programs that help to pay for Medicare costs for Medicare
enrollees. MSPs accordingly do not offer additional health coverage. Rather, they pay for Medicare enrollees’
premiums and out-of-pocket costs. While Medicare is administered at the federal level, MSPs are administered
through state Medicaid programs.

MSPs cover Medicare Part A and/or Part B costs and vary depending on the enrollee’s income and resource
limits. The chart below describes each MSP, the assistance provided, and the federally required minimum income
and resource limit for enrollees in 2021. States may offer higher eligibility levels than the federal minimum.
Because the MSP income and resource limits are higher than a lot of states’ Medicaid eligibility limits, many
Medicare enrollees are only eligible for an MSP and not eligible for full Medicaid health coverage.

deductibles, and co-pays

Program Assistance Provided % of FPL 2021 Income Limit* | 2021 Resource Limit
Single/Married Single/Married
Qualified Medicare | Parts A and B premiums, 100% $1,094/$1,474 $7,970/$11,960
Beneficiary (QMB) co-insurance,

Specified Low-In-
come Medicare

Beneficiary (SLMB)

Part B premiums

100-120% FPL

$1,308/$1,762

$7,970/$11,960

Qualified Individual
QD

Part B premiums

120-135% FPL

$1,469/$1,980

$7,970/$11,960

Qualified Disabled
Working Individual
(QDWI)

Part A premiums

Up to 200% FPL

$4,314/$5,828

$4,000/$6,000

*Includes $20 income disregard

The Low-Income Subsidy (LIS) also called “Extra Help” is available to low-income Medicare enrollees to
cover Medicare Part D costs. However, LIS is administered through the Social Security Administration, not

Medicaid.

PRACTICETIP

Many Medicaid enrollees are not enrolled in an MSP even though they are eligible because the state may
already be paying for their Medicare premiums and cost sharing. However, it is important to still enrollin an
MSP because MSPs can provide additional protections from improper billing and out-of-pocket costs.

Conclusion

Medicaid programs provide health care coverage for persons who otherwise could not afford it. Of particular
importance for older adults is Medicaid’s long-term coverage of HCBS and nursing facility services, since the
Medicare program does not provide such coverage. Federal Medicaid law sets the parameters for Medicaid
coverage across the country, although each state has significant flexibility to individualize its program.
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Additional Resources
¢ Medicaid Statute: 42 U.S.C. §§ 1396- 1396w-5
*  Medicaid Regulations: 42 C.ER. §§ 430.1- 435.1015
e Centers for Medicare & Medicaid Services Website

* Justice in Aging Resources

Case consultation assistance is available for attorneys and professionals seeking more information to
help older adults. Contact NCLER at ConsultNCLER@acl.hhs.gov.

This Chapter Summary was supported by a contract with the National Center on Law and Elder Rights, contract
number HHSP233201650076A, from the U.S. Administration on Community Living, Department of Health and
Human Services, Washington, D.C. 20201.
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