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Housekeeping

• All on mute. Use Questions function for 
substantive questions and for technical concerns.

• Problems getting on the webinar? Send an e-
mail to NCLER@acl.hhs.gov.

• Written materials and a recording will be 
available at NCLER.acl.gov. See also the chat box 
for this web address.
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About NCLER

The National Center on Law and Elder Rights (NCLER) provides 
the legal services and aging and disability communities with 
the tools and resources they need to serve older adults with 
the greatest economic and social needs. A centralized, one-
stop shop for legal assistance, NCLER provides Legal Training, 
Case Consultations, and Technical Assistance on Legal Systems 
Development. Justice in Aging administers the NCLER through 
a contract with the Administration for Community Living’s 
Administration on Aging.
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About NCLC
Since 1969, the nonprofit National Consumer Law Center® (NCLC®) 
has used its expertise in consumer law and energy policy to work 
for consumer justice and economic security for low-income and 
other disadvantaged people, including older adults, in the U.S.

NCLC’s expertise includes policy analysis and advocacy; consumer 
law and energy publications; litigation; expert witness services; and 
training and advice for advocates. NCLC works with nonprofit and 
legal services organizations, private attorneys, policymakers, and 
federal and state government and courts across the nation to stop 
exploitative practices, help financially stressed families build and 
retain wealth, and advance economic fairness.
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Agenda
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Historical context

High pressure sales for less than fair market value

Classic foreclosure rescue: “sale” with an option to 
repurchase

Questions?



Historical Context

• Many homeowners now have significant equity in 
their homes due to soaring home prices.
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Reasons for Concern in the 
COVID-19 Era

• Scammers are eyeing homes that now have more—
often significantly more—equity.

• In some new gentrifying neighborhoods, property 
taxes are rising faster than incomes.

• Many homeowners are facing increased financial 
hardships due to unemployment or other COVID-
related issues.

• Equity thieves are employing more sophisticated, 
well-developed business models.
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Older Adults Are Targeted
• Very likely to own a home
• Long-time homeowners, so they have usually 

accumulated more equity
• Now living on retirement/fixed income
• Cognitive impairment or other disabilities more 

common
• Social isolation, increased anxiety due to the 

pandemic
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The Racial Homeownership Gap
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We Buy Houses:
How residential property wholesalers use high pressure & 

deceptive sales tactics to steal homeowners’ equity
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What is the Issue?
• Homeowners in distress

• Rising property taxes
• Repairs needed
• Unaffordable mortgage
• Loss of income

• Homeowners want to save their home, but 
feeling pressure to sell…and sell fast

• Homeowners may not know what their 
home is worth
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Many Homeowners Receive Unwelcome 
Solicitations to Buy Their Homes
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Advertising in Neighborhoods

• Many 
neighborhoods 
are plastered 
with bandit 
signs seeking 
to purchase 
homes 



Common Abusive Practices
• Aggressive solicitation

• e.g., phone, mail, text, door hangers, post-it notes on door
• Building fake rapport
• Down-playing the value of the home
• Overstating the downsides of working with a realtor

• “You would need to spend $40K on repairs before a realtor 
would list this house…”

• “That 6% commission is a lot of money…”
• Pressure to sign a contract today
• If homeowner changes their mind, they may face lawsuit 

to enforce the agreement
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Agreement of Sale

• The goal of 
Residential Property 
Wholesaler is for a 
homeowner to sign 
an Agreement 
of Sale



Educating Homeowners
• Educating homeowners about their options to sell 

their homes for a fair price is important
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Fighting for Homeowner Rights (1 of 2)

• Educating 
homeowners about 
their rights to sell 
their homes is not 
new. 

• In the 1950s and 
1960s, communities 
fought back against 
blockbusting.
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Fighting for Homeowner Rights 
(2 of 2)

• In 1960, for example, Philadelphia investigated 
“unethical soliciting practices by real estate agents”



Public Hearing
• Philadelphia held a public hearing, inviting members of 

the public to testify about their experiences
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Legislative Solutions

• Philadelphia 
enacted legislation 
to regulate 
Residential 
Property 
Wholesalers in 
response to 
community 
opposition
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Local Ordinances

• Local 
ordinances are 
only one part of 
efforts to help 
homeowners in 
rapidly 
gentrifying 
communities



Defenses and Counterclaims: Pre-Sale

• Fraud
• Defenses to specific performance

• Grossly inadequate/unjust sale price

• Bankruptcy: Reject the executory contract
• Debtor in Chapter 13 may reject executory contract
• Purchaser has an unsecured claim based on the breach 

of the contract
• lost benefit of the bargain; out of pocket costs
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Defenses and Counterclaims: Post-Sale
• Fraud
• Foreclosure Rescue state statute

• Deed that was represented to be a loan 
• Sale when homeowner is in “default” on a mortgage 

(what about prop taxes? Other distress?)
• Right of rescission and/or damages

• Bankruptcy: avoid a fraudulent transfer
• Wrongful eviction
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Combatting "We Buy Houses” Scams
• Limit access to foreclosure lists

• Fair Credit Reporting Act violation? 

• Reach homeowners the same way they are being 
reached by scams (Signs? Direct mailings?)

• Changes to state or local laws
• Require purchaser to give seller a copy of an online 

valuation
• Right of rescission of the purchase & sale contract up to the 

time of sale if home was not publicly listed for sale
• Expand foreclosure rescue statutes? 
• Wholesalers, realtors, political power
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QUESTIONS? 
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Classic Foreclosure Rescue: 
Sale with Repurchase Option / 
Disguised Credit Transaction
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A Typical Story
• Heather Homeowner, desperate to save her home 

from foreclosure, hears about a guy who can help her 
from a friend of a friend.  

• Rick Rescuer has her sign a bunch of paperwork, and 
tells her not to worry, she just needs to pay him for a 
few years and she will be able to buy her house back.  

• A year later, after Heather misses a payment, she 
receives a notice that Rick is going to evict her. He 
says she is a tenant and she has to go.
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What is Really Going On?

• Overview of the transaction
• Sale-leaseback with option to buy back:  

• Conveyance to the rescuer with some “option” to repurchase 
• Potential arrangements by the rescuer:

• Pay just enough to stop foreclosure
• Pay off the mortgage (new financing?)
• Set up a trust
• What about the equity?
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Investigating a Foreclosure 
Rescue Case

• Information to collect:
• Solicitation documents
• Social media
• Text messages/emails
• Public documents 
• Information related to mortgage
• Appraisals/inspections
• Title office records
• Everything the homeowner was given
• Payment records
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Legal Claims and Defenses (1 of 2)
• Equitable Mortgage:

• Common law doctrine where courts look beyond the 
legal form of the transaction to its true substance

• Deed transferring can be become voidable and 
homeowner may be able to regain title

• Consumer credit laws should apply 
• Truth in Lending Act (TILA): disclosure of cost of credit; 

ability to repay
• Home Ownership and Equity Protection Act (HOEPA): 

high cost loan
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Legal Claims and Defense (2 of 2)

• Foreclosure rescue statute (state law)
• Representing that a deed is really a loan
• Purchasing a home from a borrower who is in default on 

mortgage, must give a right to cancel

• Unfair and deceptive acts and practices
• Fraud/fraudulent inducement
• Bankruptcy court: fraudulent transfer
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Big Problem: 
Bona Fide Purchaser Defense

• The rescuer will often sell or refinance the home 
quickly

• If a third party can assert it is a bona fide purchaser, 
may cut off homeowner’s ability to recover ownership

• Get a lis pendens on file right away
• Notice recorded in a real property’s chain of title to put 

third parties on notice of the existence and scope of 
pending litigation affecting the title
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Bona Fide Purchaser Defense

• Look for facts and theories that:
• Support a finding that the transaction is void and so no 

interest could be transferred
• That the third party had notice:

• Actual notice
• Constructive notice (possession?)
• Inquiry notice
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Use of “Land Trusts”
• Scammer may draw up closing docs so as to put the 

house into a trust
• “Tina Smith Land Trust” or “123 Sycamore Lane Land 

Trust”
• Scammer is Trustee; Homeowner is Beneficiary
• Homeowner is then required to transfer the beneficial 

interest to Scammer
• Avoid due-on-sale clauses; homestead exemption?
• Confuse the homeowner about what is happening
• Claims for breach of fiduciary duty, self-dealing? 
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Loan Modification Scams: 
Types of Abusive Practices

• “Guarantee” of a loan modification
• Taking cash up front
• Doing nothing
• Ghost-writing Bankruptcy Forms (and not disclosing 

as a petition preparer)
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Legal Defenses and Claims for Loan 
Modification Scams

• State debt adjuster laws (E.g., O.C.G.A. §18-5-1)
• Petition preparer violations – if bankruptcy filing
• Unfair and Deceptive Acts and Practices (UDAP)
• FTC/ MARS Rule as a UDAP violation (16.4.4 of the 

Home Foreclosures Manual)
• Applies to “mortgage assistance relief service providers.” 

With some exceptions, this includes anyone who 
provides, offers to provide, or arranges for someone else 
to provide any mortgage assistance relief service.
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MARS Rule
• Cannot receive payment until an offer of relief is 

obtained from the mortgage servicer
• May not misrepresent the cost of the servicers or the 

likelihood of success
• Many state UDAP statutes say that a violation of an FTC 

Rule is a violation of the UDAP Statute
• See NCLC, Federal Deception Law, § 2.2.4.2
• Attorney exemption, but the attorney must:

• Be doing so as part of the practice of law;
• Be licensed in the state where the MARS client lives or where 

the dwelling at issue is located; and
• Comply with any state law regulating the services provided.
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Other Considerations for Legal Strategy

• Fly-by-night companies; may be collection-proof
• Best goal may be to help put the scammers out of 

business. 
• Refer to FTC or other government agencies

• Rephrase: If client filed bankruptcy pro se with 
assistance of a scammer, you should assist client in 
reporting to U.S. trustee that undisclosed preparer 
was involved.
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FINAL QUESTIONS? 
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Visit Our Website: ncler.acl.gov



Case Consultations 

Case consultation assistance is available for 
attorneys and professionals seeking more 
information to help older adults. Contact 
NCLER at ConsultNCLER@acl.hhs.gov. 
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